Building Castles in the Sand: A Critical Analysis of the EU Nomotechnique Framework
for Copyright Protection Online

Background
Copyright protection in the European Union (‘EU’), although consisting of a large number of
legislative instruments, remains fragmented.1 The main building block of that protection is the
InfoSoc Directive.2 This directive can be described as a minimum harmonisation measure with
an aim at providing harmonisation of copyright and related rights, not in its entirety, but only
aspects of it which are relevant for the functioning of the internal market.3 However, due to the
structure of the copyright regime, when one harmonises property rights in copyright, one needs
to harmonise the exceptions and limitations to it, in order to achieve a fair balance between
rightsholder’s and users interests. In line with that, the InfoSoc Directive provides for one
mandatory exception and limitation, and a closed list of optional ones. The main critique of
this way of structuring of a legal instrument, is that the aim of harmonisation is not met, since
the optional exceptions and limitations have a minimal harmonising character. Member States
are free to choose whether and how will they implement them, and without implementation
guidelines, have often implemented a narrower scope of copyright protection than was foreseen
by the InfoSoc Directive.4
Currently, the EU is in the process of adopting the DSM Directive,5 an updated version of the
InfoSoc Directive. It introduces new mandatory exceptions to copyright. For the purposes of
this paper education exception will be observed in both instruments, in order to exemplify the
difficulties of building a new legal instrument on the basis of one that did not fulfil its purpose.
Against this background, the InfoSoc Directive provides for an education exception as an
optional provision, and in the Cordoba case it was confirmed that it is on the Member States
to define the scope of this exception in the confinement of the criteria stipulated by the InfoSoc
Directive’s provision.6 This creates the uneven scope of this exception across the EU, and
problematic insofar as the new proposed mandatory exception in the DSM Directive is viewed
to be an add-on on the already existing one in the InfoSoc Directive.
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Research Question
The main question in this paper is to analyse whether the DSM Directive is capable of achieving
the aim of harmonisation through the example of education exception.
This exception was chosen to exemplify the problem of harmonising exceptions and
limitations7, since it is the most used one, and it effects every person in the EU (be it the
provider of educational services or the recipient), that is undergoing primary, secondary,
tertiary or any other form of education, offline or online.
Methodology
Since the legal analysis is based on the EU legal instruments, the overarching method used will
be the European legal method.8 However, in order to analyse the scope of exceptions in national
law, comparative legal method9 will be used to provide understanding on the scale of difference
in the employment of this exception.
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